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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew an 

unpubl i shed opi ni on of  t he cour t  of  appeal s1 af f i r mi ng t he 

ci r cui t  cour t ' s  or der 2 denyi ng Al an Bur ns'  mot i on f or  a new t r i al  

i n t he i nt er est  of  j ust i ce.   The i ssue pr esent ed i n t hi s case i s 

whet her  t he r eal  cont r over sy,  t hat  i s ,  whet her  S. B.  l i ed when 

she al l eged Bur ns sexual l y assaul t ed her ,  was f ul l y t r i ed.   

Bur ns ar gues S. B. ' s t r ut hf ul ness was not  f ul l y  t r i ed and he,  

                                                 
1 St at e v.  Bur ns,  No.  2009AP118- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Jan.  28,  2010) .  

2 The Honor abl e Edwar d E.  Lei neweber  of  Ri chl and Count y 
pr esi ded.  
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t her ef or e,  i s  ent i t l ed t o a new t r i al  i n t he i nt er est  of  

j ust i ce.   Speci f i cal l y,  Bur ns cont ends t hat  S. B. ' s mi sl eadi ng 

t est i mony r egar di ng her  v i r gi ni t y,  t he c i r cui t  cour t  or der  t hat  

f or bi d hi m f r om cr oss- exami ni ng t he exper t  wi t ness about  

pr evi ous sexual  assaul t s al l eged by S. B. ,  and st at ement s made 

dur i ng t he pr osecut or ' s c l osi ng ar gument ,  al l  pr event ed t he r eal  

cont r over sy f r om bei ng f ul l y t r i ed.   Af t er  t hor ough r evi ew of  

t he r ecor d,  we concl ude t hat  t he r eal  cont r over sy was f ul l y 

t r i ed.   Ther ef or e,  a new t r i al  i n t he i nt er est  of  j ust i ce i s not  

war r ant ed.   Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

I .   BACKGROUND 

¶2 The f act s of  t hi s case ar e bot h unf or t unat e and 

di st ur bi ng.   They i nvol ve t he r epeat ed sexual  assaul t s of  S. B. ,  

a mi nor ,  by bot h her  mat er nal  gr andf at her ,  Kei t h Bur ns ( t he 

gr andf at her )  and her  mat er nal  uncl e,  Al an Bur ns ( Bur ns) .   The 

f act s ar e dr awn f r om t he r ecor d,  i ncl udi ng t he t r i al  t r anscr i pt s 

of  bot h Bur ns'  and t he gr andf at her ' s t r i al s.   For  t he most  par t ,  

t hey ar e pr esent ed i n chr onol ogi cal  or der .   Addi t i onal  f act s ar e 

di scussed wher e appl i cabl e dur i ng our  di scussi on i n sect i on I I  

bel ow.  

A.   Char ges agai nst  Bur ns and t he Gr andf at her  

¶3 I n May of  2005,  Bur ns was char ged wi t h 12 count s of  

sexual  assaul t  of  a chi l d under  16 year s of  age,  due t o conduct  

wi t h hi s ni ece,  S. B.  when she was 14 year s ol d.   The i nci dent s 

wer e al l eged t o have occur r ed i n Jul y and December  of  2004 when 
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S. B.  was vi s i t i ng her  mat er nal  gr andpar ent s i n Wi sconsi n. 3  Bur ns 

was l i v i ng wi t h hi s par ent s,  S. B. ' s gr andpar ent s,  at  t hi s t i me.   

Most  assaul t s wer e al l eged t o have t aken pl ace i n an upst ai r s 

bedr oom of  S. B. ' s gr andpar ent ' s house whi l e her  gr andpar ent s 

wer e downst ai r s.   El even of  t he count s wer e based on sexual  

cont act ,  and one was based on sexual  i nt er cour se.  

¶4 I n Sept ember  of  2005,  f our  mont hs af t er  t he compl ai nt  

was f i l ed agai nst  Bur ns,  t he St at e of  Wi sconsi n f i l ed a 

compl ai nt  agai nst  t he gr andf at her .   The compl ai nt  al l eged t hat  

he had sexual l y assaul t ed S. B.  numer ous t i mes si nce 1990,  when 

S. B.  was appr oxi mat el y f our  year s ol d,  i ncl udi ng sexual  

i nt er cour se st ar t i ng when S. B.  was appr oxi mat el y ei ght  year s 

ol d. 4 

B.   Bur ns'  Pr e- Tr i al  Mot i on 

¶5 Bur ns f i l ed a pr e- t r i al  mot i on t o admi t  evi dence of  

S. B. ' s al l egat i ons agai nst  her  gr andf at her .   He cl ai med t hey 

wer e r el evant  t o S. B. ' s cr edi bi l i t y  and pr ovi ded a mot i ve t o 

f abr i cat e.   Bur ns cont ended t hat  t hey wer e admi ssi bl e under  Wi s.  

St at .  § 906. 07 ( 2007- 08) 5 and Wi s.  St at .  § 906. 08( 2) . 6  
                                                 

3 S. B. ' s mot her  passed away i n 2002.   Fol l owi ng her  mot her ' s 
passi ng,  S. B.  moved f r om Wi sconsi n wher e she l i ved wi t h her  
mot her  t o l i ve wi t h her  f at her  i n Sout h Car ol i na.   She 
subsequent l y moved wi t h her  f at her  t o Mi ssour i .   Af t er  movi ng t o 
l i ve wi t h her  f at her ,  she vi s i t ed her  mat er nal  gr andpar ent s i n 
Wi sconsi n per i odi cal l y.    

4 The same di st r i ct  at t or ney who t r i ed Bur ns'  case was t he 
assi gned di st r i ct  at t or ney on t he gr andf at her ' s pr osecut i on.  

5 Wi sconsi n St at .  § 906. 07 pr ovi des:   " Who may i mpeach.  The 
cr edi bi l i t y  of  a wi t ness may be at t acked by any par t y,  i ncl udi ng 
t he par t y cal l i ng t he wi t ness. "  
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Fur t her mor e,  he ar gued t hat  cer t ai n pr et r i al  st at ement s made by 

S. B. ,  t hat  cal l ed her  cr edi bi l i t y  i nt o quest i on,  f el l  under  

except i ons t o Wi sconsi n' s r ape shi el d l aw,  Wi s.  St at .  

§ 972. 11( 2) ( b) ( 2) &( 3) . 7  Speci f i cal l y,  Bur ns poi nt ed t o S. B. ' s 

st at ement s t hat  she was a v i r gi n pr i or  t o Bur ns'  assaul t s,  t hat  

she was wor r i ed about  bei ng pr egnant  as a r esul t  of  Bur ns'  

assaul t s,  t hat  her  gr andf at her  had never  bot her ed her ,  and t hat  

she had never  had any pr obl ems wi t h anyone el se i n her  f ami l y.   

Bur ns al so sought  t o admi t  evi dence of  t he v i ct i m' s heal ed 

hymenal  t ear s al l egedl y caused by t he gr andf at her .   Fi nal l y,  

c i t i ng St at e v.  Pul i zzano,  155 Wi s.  2d 633,  456 N. W. 2d 325 

( 1990) ,  Bur ns st r essed hi s r i ght  t o mount  a meani ngf ul  def ense. 8  

Pr ohi bi t i ng hi m f r om br i ngi ng up al l egat i ons agai nst  t he 

                                                                                                                                                             
Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

6 Wi sconsi n St at .  § 906. 08( 2)  pr ovi des:    

Speci f i c  i nst ances of  conduct .   Speci f i c  
i nst ances of  t he conduct  of  a wi t ness,  f or  t he pur pose 
of  at t acki ng or  suppor t i ng t he wi t ness' s cr edi bi l i t y ,  
ot her  t han a convi ct i on of  a cr i me or  an adj udi cat i on 
of  del i nquency as pr ovi ded i n s.  906. 09,  may not  be 
pr oved by ext r i nsi c evi dence.  They may,  however ,  
subj ect  t o s.  972. 11 ( 2) ,  i f  pr obat i ve of  t r ut hf ul ness 
or  unt r ut hf ul ness and not  r emot e i n t i me,  be i nqui r ed 
i nt o on cr oss- exami nat i on of  t he wi t ness or  on cr oss-
exami nat i on of  a wi t ness who t est i f i es t o hi s or  her  
char act er  f or  t r ut hf ul ness or  unt r ut hf ul ness.  

7 See i nf r a ¶¶31- 32 f or  a di scussi on on t he r ape shi el d l aw.  

8 See i nf r a ¶35 f or  a di scussi on of  St at e v.  Pul i zzano,  155 
Wi s.  2d 633,  456 N. W. 2d 325 ( 1990) .  
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gr andf at her ,  Bur ns ar gued,  v i ol at ed hi s const i t ut i onal  r i ght  of  

conf r ont at i on and compul sor y pr ocess.   

¶6 The St at e sought  t o excl ude t hose pr et r i al  st at ement s 

and evi dence of  t he hymenal  t ear s,  ar gui ng t hat  t hey di d not  f i t  

wi t hi n one of  t he enumer at ed except i ons t o t he r ape shi el d l aw 

or  t he except i on cr eat ed by Pul i zzano.   The St at e al so moved t o 

pr esent  evi dence t hat  S. B. ' s behavi or  f ol l owi ng t he al l eged 

assaul t s by Bur ns was consi st ent  wi t h t he behavi or  of  ot her  

sexual  assaul t  v i ct i ms,  ot her wi se known i n Wi sconsi n as " Jensen 

evi dence. " 9  

¶7 Appl y i ng t he r ape shi el d l aw and Pul i zzano,  t he 

c i r cui t  cour t  excl uded al l  evi dence r el at i ng t o S. B. ' s 

                                                 
9 I n St at e v.  Jensen,  147 Wi s.  2d 240,  432 N. W. 2d 913 

( 1988) ,  al so a chi l d sexual  assaul t  case,  we hel d i t  was 
per mi ssi bl e f or  an exper t  wi t ness t o t est i f y t hat  t he 
compl ai nant ' s post - assaul t  behavi or s wer e consi st ent  wi t h 
behavi or s t ypi cal l y exhi bi t ed by chi l d sexual  assaul t  v i ct i ms.   
We concl uded:  

[ A] n exper t  wi t ness may be asked t o descr i be t he 
behavi or  of  t he compl ai nant  and t hen t o descr i be t hat  
of  v i ct i ms of  t he same t ype of  cr i me,  i f  t he t est i mony 
hel ps t he j ur y under st and a compl ai nant ' s r eact i ve 
behavi or .  .  .  .   [ T] he ci r cui t  cour t  may al l ow an 
exper t  wi t ness t o gi ve an opi ni on about  t he 
consi st ency of  a compl ai nant ' s behavi or  wi t h t he 
behavi or  of  v i ct i ms of  t he same t ype of  cr i me onl y i f  
t he t est i mony wi l l  assi st  t he t r i er  of  f act  t o 
under st and t he evi dence or  t o det er mi ne a f act  i n 
i ssue.  

I d.  at  257.   
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v i r gi ni t y. 10  The cour t  al so hel d t hat  evi dence of  hymenal  t ear s 

and of  S. B. ' s al l egat i ons agai nst  her  gr andf at her  was 

i nadmi ssi bl e unl ess t he St at e f i r st  i nt r oduced evi dence about  

t he gr andf at her ' s conduct .    

C.   Bur ns'  Jur y Tr i al  

¶8 I n August  of  2006,  Bur ns was t r i ed t o a j ur y.   Bur ns 

ar gues i n t hi s appeal  t hat  sever al  aspect s of  t he t r i al  

pr event ed t he r eal  cont r over sy f r om bei ng f ul l y t r i ed.   We begi n 

wi t h S. B. ' s t est i mony.   Of  r el evance her e,  S. B.  spoke of  her  

r el at i onshi p wi t h t he gr andf at her .   She sai d,  " I ' ve al ways been 

t he gr andpa' s gi r l "  and " [ E] ver yt hi ng I  di d was wi t h my 

gr andf at her  s i nce my dad was never  t her e. "   Shor t l y t her eaf t er ,  

however ,  t he cour t  al l owed t he St at e t o i nt er r upt  S. B. ' s  

t est i mony and pr esent  t he t est i mony of  Mi chael  P.  ( Mi chael )  and 

Ter r i  St of f  ( St of f ) ,  a soci al  wor ker  i nvol ved i n t he case. 11  

¶9 Mi chael ,  a f r i end of  S. B. ' s,  t est i f i ed t hat  S. B.  had 

r eveal ed t o hi m t hat  her  uncl e had done " i nappr opr i at e t hi ngs t o 

her "  and " t hi ngs t hat  he shoul dn' t  have been doi ng as someone 

who i s r el at ed t o her . "   Pur suant  t o t he pr e- t r i al  or der  

excl udi ng al l  evi dence r egar di ng S. B. ' s v i r gi ni t y,  Mi chael  had 

been i nst r uct ed not  t o t est i f y t hat  S. B.  t ol d hi m she di d not  

t hi nk she was a v i r gi n anymor e because of  t he assaul t s by Bur ns 

                                                 
10 The ci r cui t  cour t  concl uded t hat  evi dence r el at i ng t o 

S. B. ' s v i r gi ni t y di d not  come i n under  one of  t he t hr ee 
enumer at ed except i ons t o t he r ape shi el d l aw,  see i nf r a ¶¶31- 34,  
or  t he except i on cr eat ed by Pul i zzano,  see i nf r a ¶¶35- 36.  

11 Mi chael  and St of f  needed t o t est i f y at  t hi s t i me because 
t hey had a f l i ght  back t o St .  Loui s t hat  af t er noon.  
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and t he gr andf at her .   However ,  on r edi r ect ,  t he cour t  al l owed 

t he f ol l owi ng quest i oni ng by Di s t r i ct  At t or ney Shar p ( Pr osecut or  

Shar p) :  

Q:  [ Mi chael ] ,  wi t hout  sayi ng exact l y  what  [ S. B. ]  sai d,  
di d she say anyt hi ng t o you t hat  i ndi cat ed she 
bel i eved her  uncl e had penet r at ed her ? 

A:  Yes.   

¶10 Fol l owi ng Mi chael  and St of f ' s  t est i mony,  S. B.  r et ook 

t he st and.   Dur i ng t he di r ect  exami nat i on of  S. B. ,  t he f ol l owi ng 

exchange t ook pl ace:  

Q:  So on t hat  day you t ol d [ Mi chael ]  what  was goi ng on 
wi t h your  uncl e? 

A:  Yes.  

Q:  And do you r ecal l  what  you t ol d hi m about  what  was 
goi ng on wi t h your  uncl e? 

A:  I  had t ol d hi m t hat  I  di dn' t  t hi nk I  was a v i r gi n 
anymor e and t hat  I  di dn' t  know what  had t r ut hf ul l y 
happened.   I  di dn' t —— 

Q:  Okay,  i t  sounds l i ke you wer e expr essi ng t hi ngs 
wi t h some degr ee of  uncer t ai nt y when you wer e 
t al k i ng t o hi m? 

¶11 At  t hi s poi nt ,  gi ven t he pr e- t r i al  or der  excl udi ng any 

st at ement s about  S. B. ' s v i r gi ni t y,  Bur ns moved f or  a mi st r i al .  

I n t he al t er nat i ve,  Bur ns moved f or  per mi ssi on t o i nt r oduce 

evi dence r egar di ng t he assaul t s  by t he gr andf at her  f or  t he 

pur pose of  at t acki ng t he t r ut hf ul ness of  S. B. ' s t est i mony.  I f  

t hose mot i ons wer e deni ed,  Bur ns asked f or  per mi ssi on t o ask one 

quest i on on cr oss- exami nat i on al ong t he l i nes of  " your  st at ement  

t hat  you wer en' t  a v i r gi n anymor e,  t hat  wasn' t  t r ue,  was i t ?"   
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¶12 I n r esponse t o Bur ns'  r equest s,  t he cour t  f ound t hat  

S. B. ' s t est i mony was " i nadver t ent ,  acci dent al ,  not  pr emedi t at ed 

or  cal cul at ed i n any sense. "   The cour t  went  on:   " I  say t hat  

based on obser v i ng t he wi t ness af t er  t he st at ement  was made.   

I ' m convi nced of  t hat  and I  so f i nd. "   Based on t hi s f i ndi ng,  

and t he cour t ' s  bel i ef  t hat  i t  woul d be a v i ol at i on of  t he r ape 

shi el d l aw t o admi t  evi dence of  t he assaul t s by t he gr andf at her ,  

t he cour t  deni ed a mi st r i al .   The cour t  al so deni ed Bur ns'  t wo 

al t er nat i ve r equest s,  concl udi ng " t he best  cour se of  act i on i s  

t o s i mpl y l eave i t  al one and cont i nue wi t h t he t r i al . "   

Pr osecut or  Shar p t hen f i ni shed hi s di r ect  exami nat i on of  S. B.  

and At t or ney Benavi das had an oppor t uni t y t o cr oss- exami ne her .    

¶13 Bur ns al so at t acks t he t est i mony of  Dr .  Bet h Huebner ,  

exper t  wi t ness f or  t he St at e.   Dr .  Huebner  gave ext ensi ve Jensen 

t est i mony.   I n par t i cul ar ,  she expl ai ned common post - assaul t  

behavi or s exhi bi t ed by adol escent  sexual  assaul t  v i ct i ms.   She 

under scor ed cer t ai n " r ed f l ags"  i ncl udi ng:   unhappi ness,  

pr eoccupat i on,  wi t hdr awal ,  bot h physi cal l y and emot i onal l y,  l oss 

of  sel f - est eem,  and i r r i t abi l i t y .   She not ed t hat  t her e i s of t en 

a dr amat i c dr op i n school  gr ades.    

¶14 Dr .  Huebner  t est i f i ed t hat  based on her  r evi ew of  

S. B. ' s case,  S. B. ' s behavi or  was consi st ent  wi t h t hat  of  ot her  

adol escent  sexual  assaul t  v i ct i ms.   She not ed t hat  S. B.  had 

become mor e i r r i t abl e af t er  t he assaul t s al l egedl y t ook pl ace,  

t hat  her  f ami l y st r uggl ed t o f i gur e out  what  had caused her  

change i n behavi or ,  and t hat  her  school  gr ades f el l .   Whi l e Dr .  

Huebner  was seemi ngl y unawar e t hat  S. B.  had engaged i n sel f -
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cut t i ng behavi or , 12 she t est i f i ed t hat  sel f - cut t i ng i s ver y  

t ypi cal  of  sexual  assaul t  v i ct i ms.   Fi nal l y,  Dr .  Heubner  

t est i f i ed t hat  adol escent s f r equent l y have t r oubl e r ecount i ng 

t he f act s of  t hei r  assaul t s,  bot h omi t t i ng f act s and put t i ng i n 

f act s t hat  di dn' t  act ual l y occur .    

¶15 On cr oss- exami nat i on,  At t or ney Benavi des chal l enged 

Dr .  Huebner ' s concl usi ons,  poi nt i ng out  t hat  t hey wer e 

gener al i zat i ons.   I n r esponse t o hi s quest i oni ng,  Dr .  Huebner  

t est i f i ed t o t he exi st ence of  " f al se r epor t i ng"  and admi t t ed 

t hat ,  whi l e t her e ar e t est s avai l abl e t o exami ne a per son' s 

abi l i t y  t o per cei ve and r el at e r eal i t y,  no such t est s wer e 

per f or med on S. B.   Mor eover ,  she admi t t ed she had never  t al ked 

wi t h S. B.    

¶16 Fol l owi ng Dr .  Huebner ' s t est i mony,  t he St at e r est ed.   

The f i r st  wi t ness f or  Bur ns was hi s gi r l f r i end,  and al i bi  

wi t ness,  Cynt hi a Schr oeder  ( Schr oeder ) .   Schr oeder  t est i f i ed 

about  t he gr andf at her ' s house——t hat  i t  was ol d,  cr eaky,  and you 

coul d hear  " j ust  about  anyt hi ng anywher e. "   She al so t est i f i ed 

t hat  on t he ni ght  of  t he December  23,  2004,  a ni ght  S. B.  al l eged 

Bur ns had assaul t ed her ,  she and Bur ns had been t oget her  unt i l  

t hey f eel  asl eep,  whi ch was af t er  f our  a. m.   She t est i f i ed t hat  

                                                 
12 Dr .  Huebner  st at ed t hat  she was not  " awar e [ of  any sel f -

cut t i ng]  i n t hi s par t i cul ar  case. "   S. B. ,  however ,  had t est i f i ed 
t hat  f ol l owi ng t he assaul t s she was pl ot t i ng sui c i de and her  
sel f - cut t i ng behavi or s wer e so sever e t hat  her  f at her  and st ep-
mot her  c l ear ed out  her  r oom of  obj ect s she coul d use f or  
cut t i ng.   When t he sel f - cut t i ng st i l l  di dn' t  st op,  t hey t ook her  
t o Cent er  Poi nt ,  a psychi at r i c hospi t al  i n Mi ssour i .  
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she and Bur ns had sexual  r el at i ons,  i ncl udi ng sexual  

i nt er cour se,  f r om appr oxi mat el y t wo o' c l ock a. m.  t o f our  o' c l ock 

a. m.   They sl ept  i n t he same bed,  and Schr oeder  was not  awakened 

at  any ot her  poi nt  dur i ng t he ni ght ,  despi t e her  t est i mony t hat  

she was a " l i ght  s l eeper . "   Mor eover ,  Schr oeder  t est i f i ed t hat  

t he f ol l owi ng mor ni ng she obser ved S. B.  and S. B.  " seemed f i ne"  

and t hat  Schr oeder  " di dn' t  not i ce anyt hi ng di f f er ent "  about  S. B.   

¶17 Bur ns al so cal l ed t he gr andf at her  t o t he st and.   He 

opi ned about  S. B. ' s char act er  i n r egar d t o t r ut hf ul ness.   He 

sai d t hat  she was " unt r ut hf ul "  and " t her e i s t i mes t hat  she has 

st r et ched t he t r ut h some. "   Mor eover ,  t he gr andf at her  expl i c i t l y  

di savowed por t i ons of  S. B. ' s t est i mony t hat  r el at ed t o hi m,  

e. g. ,  t hat  t he gr andf at her  had asked Bur ns i f  anyt hi ng was goi ng 

on bet ween Bur ns and S. B.    The cour t ' s  or der  pr ohi bi t i ng 

evi dence of  t he gr andf at her ' s assaul t s pr event ed t he St at e f r om 

cr oss- exami ni ng t he gr andf at her  on hi s mot i ve f or  char act er i z i ng 

S. B.  as unt r ut hf ul .  

¶18 The l ast  por t i on of  Bur ns'  t r i al  r el evant  t o Bur ns'  

c l ai m t hat  t he r eal  cont r over sy was not  f ul l y  t r i ed,  i s  

Pr osecut or  Shar p' s c l osi ng ar gument s.   Pr osecut or  Shar p ar gued,  

" Ther e' s not hi ng i n t hi s gi r l ' s  past  t o suggest  t hat  she has any 

ki nd of  quest i onabl e past  .  .  .  t hat  she was havi ng any pr obl ems 

ot her  t han nor mal  t eenage gi r l  pr obl ems,  i f  even t hose,  pr i or  t o 

t hi s v i s i t  at  Chr i st mas t i me of  2004 .  .  .  . "   I n r ebut t al ,  

Pr osecut or  Shar p r ei t er at ed t hi s poi nt :   " Al l  t he evi dence i n 

t he r ecor d shows [ t hat ]  when she came home f r om [ her  v i s i t  t o 

Wi sconsi n]  she was exper i enci ng pr obl ems f or  no r eason,  no 
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r eason anybody coul d make heads or  t ai l s  out  of  unt i l  she 

r eveal ed what  happened. "   Lat er  i n r ebut t al  he st at ed:    

No one can suggest  a r eason,  agai n,  as t o why she 
was di spl ayi ng t he behavi or s t hat  she was t hat  Dr .  
Huebner  t al ked about  as bei ng consi st ent  wi t h t hat  of  
someone who was sexual l y assaul t ed.   Ther e' s no ot her  
t hi ng t hat  went  on i n her  l i f e at  t hat  per i od of  t i me 
t hat  woul d expl ai n t hose behavi or s.  .  .  .    

Ther e i s no expl anat i on her e f or  why she was 
act i ng t he way she was and why i t  per si st ed f or  as 
l ong as i t  di d.    

I n hi s c l osi ng,  Pr osecut or  Shar p al so emphasi zed t hat  Bur ns had 

not  suggest ed any mot i ve on S. B. ' s par t  t o l i e,  and t hat  none 

exi st ed.  

¶19 The j ur y f ound Bur ns gui l t y of  11 count s of  sexual  

assaul t . 13  Bur ns was sent enced t o a t ot al  of  25 year s of  i ni t i al  

conf i nement  and t en year s of  ext ended super vi s i on.   

D.   The Gr andf at her ' s Tr i al  

¶20 Por t i ons of  S. B. ' s t est i mony at  t he gr andf at her ' s 

t r i al  i n December  of  2007 ar e al so r el evant  t o t he i ssue her e.   

I n par t i cul ar ,  at  t he gr andf at her ' s t r i al ,  S. B.  admi t t ed t hat  

she was unt r ut hf ul  at  Bur ns'  t r i al  when she sai d she t ol d 

Mi chael  she di dn' t  t hi nk she was a v i r gi n anymor e because of  

what  Bur ns had done t o her ,  t her ef or e i mpl yi ng Bur ns t ook her  

                                                 
13 At  t he c l ose of  evi dence,  t he cour t  di smi ssed count  10,  

t he count  based on Bur ns'  per f or mi ng or al  sex on S. B. ,  because 
Pr osecut or  Shar p never  i nt r oduced evi dence t o sat i sf y t hi s 
count .  



No.  2009AP118- CR   

 

12 
 

v i r gi ni t y. 14  She t est i f i ed as f ol l ows dur i ng her  cr oss-

exami nat i on by At t or ney Schr ader ,  counsel  f or  t he gr andf at her :  

Q:  Wer e you under  oat h t o t el l  t he t r ut h at  [ Bur ns'  
t r i al ] ? 

A:  Yes.  

Q:  And di d you t el l  t he t r ut h? 

A:  No.    

.  .  .   

Q:  .  .  .  you ar e sayi ng t hat  you wer e not  a v i r gi n 
when you had i nt er cour se wi t h your  uncl e i n 2004,  
i s t hat  cor r ect ? 

A:  That  i s cor r ect .   That  was a s l i p on my par t  dur i ng 
t hat  t r i al .  

At t or ney Schr ader  next  r ead t he por t i on of  S. B. ' s t est i mony f r om 

Al an Bur ns'  t r i al  about  her  v i r gi ni t y.  The f ol l owi ng exchange 

t hen occur r ed:  

Q:  .  .  .   Di d you gi ve t hose answer s t o t hose 
quest i ons? 

A:  Yes,  I  di d,  but  t hey wer en' t  di r ect ed t owar ds my 
gr andf at her .  

Q:  Just  so we have a cont ext  her e,  you wer e t al k i ng t o 
Mi chael  [ ] ,  cor r ect ,  your  f r i end i n Mi ssour i ? 

A:  Yes,  s i r .  

Q:  You t ol d hi m t hat  you wer e t el l i ng hi m t hat  you 
di dn' t  t hi nk you wer e a v i r gi n anymor e,  cor r ect ? 

A:  Yes.  I  t ol d hi m t hat  when I  had t ol d hi m,  because 
when I  came out  t o hi m and ever yt hi ng I  t ol d hi m 
about  my uncl e and my gr andf at her  at  t he same t i me.  

                                                 
14 At  t he gr andf at her ' s t r i al ,  evi dence of  Bur ns'  assaul t s 

was admi t t ed.  
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Q:  But  you wer e r ef er r i ng hi m t o t he act i ons t hat  your  
uncl e had wi t h you,  t he i nt er cour se your  uncl e had 
wi t h you? 

A:  No.   I  was r ef er r i ng t o my gr andf at her  and uncl e.   
I t  was i n t he cont ext  of  when I  t ol d Mi chael  I  was 
——I  had been sexual l y assaul t ed by my gr andf at her  
and uncl e and I  don' t  t hi nk I ' m a v i r gi n anymor e 
because of  t he i nt er cour se.   I t  was di r ect ed f or  
bot h of  t hem.   I t  wasn' t  di r ect ed t owar d one si ngl e 
per son.   

On r edi r ect - exami nat i on,  Pr osecut or  Shar p el i c i t ed t est i mony 

f r om S. B.  expl ai ni ng why she was unt r ut hf ul  at  Bur ns'  t r i al :  

Q:  Why di d you onl y say uncl e at  t r i al ? 

A:  I  was put  under  a mot i on by t he cour t  t hat  I  coul d 
not  t al k about  my gr andf at her  at  al l .   Ever yt hi ng 
had t o be i n cont ext  t o my uncl e wi t h not  
ment i oni ng anyt hi ng about  my gr andf at her .  

Q:  Now,  yest er day at  t he ver y end Mr .  Schr ader  asked 
you a quest i on whet her  or  not  you t ol d t he t r ut h at  
t he pr i or  t r i al  and you hesi t at ed f or  a l ong t i me 
and t hen sai d no.   Why di d you say no? 

A:  I  sai d no because t he r eason why I  sai d no i s 
because of  t hat  mot i on t hat  was put  t hr ough.   I  
coul dn' t  act ual l y t el l  t he t r ut h of  wel l ,  yes,  I ' m 
not  a v i r gi n.   I  have had i nt er cour se,  because my 
gr andf at her  coul d not  be br ought  i nt o t hat  t r i al .   
I  had t o cover  up f or  my gr andf at her  dur i ng t hat  
t r i al  and j ust  make i t  sound l i ke ever yt hi ng was 
based on my uncl e wi t hout  goi ng i nt o f ur t her  
cont ext  of  anyt hi ng wi t h my gr andf at her . 15   

                                                 
15 The December  5,  2007 t r i al  of  t he gr andf at her  r esul t ed i n 

a hung j ur y on t wo count s and an acqui t t al  on a t hi r d.   Upon r e-
t r i al  i n Jul y of  2008,  t he gr andf at her  was f ound gui l t y of  t wo 
count s of  sexual  assaul t .  
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E.   Post - Convi ct i on Pr oceedi ngs and Appeal  

¶21 Bur ns moved f or  post - convi ct i on r el i ef  i n t he i nt er est  

of  j ust i ce. 16  The ci r cui t  cour t  deni ed hi s mot i on.   Bur ns t hen 

appeal ed t he j udgment  convi ct i ng hi m of  t en count s of  second-

degr ee sexual  assaul t  of  a chi l d.   St at e v.  Bur ns,  No.  

2009AP118- CR,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Jan.  28,  

2010) .   The cour t  of  appeal s af f i r med t he j udgment  of  

convi ct i on,  concl udi ng t hat  t he r eal  cont r over sy had been f ul l y 

t r i ed.    

¶22 We gr ant ed r evi ew and now af f i r m.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶23 When t he cont ent i on i s made t hat  t he r eal  cont r over sy 

has not  been f ul l y t r i ed,  we det er mi ne whet her  t o exer ci se our  

di scr et i onar y power  of  r ever sal  i ndependent l y of  pr i or  cour t  

deci s i ons.   See Vol l mer  v.  Luet y,  156 Wi s.  2d 1,  19,  456 N. W. 2d 

797 ( 1990) .   Mor eover ,  " [ w] het her  a def endant ' s r i ght  t o due 

pr ocess was vi ol at ed [ i s]  a quest i on of  l aw"  f or  our  i ndependent  

r evi ew.   St at e v.  McGui r e,  2010 WI  91,  ¶26,  328 Wi s.  2d 289,  786 

N. W. 2d 227.  

                                                 
16 I n hi s mot i on f or  post - convi ct i on r el i ef ,  Bur ns made 

sever al  ot her  c l ai ms t hat  ar e not  bef or e us.   Fi r st ,  he ar gued 
t hat  t he cour t  shoul d over t ur n t he j ur y ver di ct  on count  12——t he 
count  based on sexual  i nt er cour se——because t he ver di ct  was not  
suppor t ed by suf f i c i ent  evi dence.   The cour t  gr ant ed t hi s r el i ef  
and t hat  deci s i on was not  appeal ed.   Second,  Bur ns ar gued t hat  
t he cour t  shoul d gr ant  a new t r i al  because hi s counsel  was 
i nef f ect i ve.   The cour t  di sagr eed,  denyi ng a new t r i al  on t hi s 
gr ound.   Bur ns di d not  appeal  t hi s i ssue.     
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B.   I nt er est  of  Just i ce 

¶24 We have t he abi l i t y  t o set  asi de a convi ct i on t hr ough 

t he use of  our  di scr et i onar y- r ever sal  power s. 17  Ther e ar e t wo 

cat egor i es of  cases i n whi ch we may r ever se i n t he i nt er est  of  

j ust i ce:   ( 1)  when t he r eal  cont r over sy has not  been f ul l y t r i ed 

and ( 2)  when i t  i s  pr obabl e t hat  j ust i ce has mi scar r i ed f or  any 

r eason.   St at e v.  Schumacher ,  144 Wi s.  2d 388,  417,  424 N. W. 2d 

672 ( 1988) .   We est abl i shed t he anal yses f or  a mot i on t o set  

asi de a convi ct i on based on our  di scr et i onar y r ever sal  power s i n 

Schumacher .   We expl ai ned t hat :  

under  t he " r eal  cont r over sy not  f ul l y  t r i ed"  cat egor y,  
t wo di f f er ent  s i t uat i ons wer e i ncl uded:   ( 1)  Ei t her  
t he j ur y was not  gi ven an oppor t uni t y t o hear  
i mpor t ant  t est i mony t hat  bor e on an i mpor t ant  i ssue i n 
t he case,  or  ( 2)  t he j ur y had bef or e i t  t est i mony or  
evi dence whi ch had been i mpr oper l y admi t t ed,  and t hi s  
mat er i al  obscur ed a cr uci al  i ssue and pr event ed t he 
r eal  cont r over sy f r om bei ng f ul l y t r i ed.  

                                                 
17 Our  di scr et i onar y power  t o r ever se j udgment s ar i ses f r om 

bot h st at ut e and common l aw.   Vol l mer  v.  Luet y,  156 Wi s.  2d 1,  
13,  456 N. W. 2d 797 ( 1990) .   The st at ut or y power  ar i ses f r om Wi s.  
St at .  § 751. 06 t hat  di r ect s:  

I n an appeal  i n t he supr eme cour t ,  i f  i t  appear s f r om 
t he r ecor d t hat  t he r eal  cont r over sy has not  been 
f ul l y t r i ed,  or  t hat  i t  i s  pr obabl e t hat  j ust i ce has 
f or  any r eason mi scar r i ed,  t he cour t  may r ever se t he 
j udgment  or  or der  appeal ed f r om,  r egar dl ess of  whet her  
t he pr oper  mot i on or  obj ect i on appear s i n t he r ecor d,  
and may di r ect  t he ent r y of  t he pr oper  j udgment  or  
r emi t  t he case t o t he t r i al  cour t  f or  t he ent r y  of  t he 
pr oper  j udgment  or  f or  a new t r i al ,  and di r ect  t he 
maki ng of  such amendment s i n t he pl eadi ngs and t he 
adopt i on of  such pr ocedur e i n t hat  cour t ,  not  
i nconsi st ent  wi t h st at ut es or  r ul es,  as ar e necessar y 
t o accompl i sh t he ends of  j ust i ce.  
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Under  t he second pr ong of  t he di scr et i onar y-
r ever sal  st at ut e,  t he " mi scar r i age of  j ust i ce"  pr ong,  
t he case l aw made cl ear  t hat ,  i n or der  t o gr ant  a 
di scr et i onar y r ever sal  under  t hi s pr ong,  t he cour t  
woul d have t o concl ude t hat  t her e woul d be a 
subst ant i al  pr obabi l i t y  t hat  a di f f er ent  r esul t  woul d 
be l i kel y on r et r i al .    

I d.  at  400- 01 ( c i t i ng St at e v.  Wyss,  124 Wi s.  2d 681,  741,  370 

N. W. 2d 745 ( 1985) ,  over r ul ed on ot her  gr ounds,  St at e v.  

Poel l i nger ,  153 Wi s.  2d 493,  451 N. W. 2d 752 ( 1990) ) .   See al so 

St at e v.  Ar mst r ong,  2005 WI  119,  ¶181,  283 Wi s.  2d 639,  700 

N. W. 2d 98 ( Roggensack,  J. ,  di ssent i ng) .  

¶25 We exer ci se our  di scr et i onar y- r ever sal  power s " ' onl y 

i n except i onal  cases. ' "  McGui r e,  328 Wi s.  2d 289,  ¶59 ( c i t i ng 

St at e v.  Hi cks,  202 Wi s.  2d 150,  161,  549 N. W. 2d 435 ( 1996) ) .   

See al so,  St at e v.  Wat ki ns,  2002 WI  101,  ¶79,  255 Wi s.  2d 265,  

647 N. W. 2d 244 ( concl udi ng t hat  di scr et i onar y- r ever sal  power  

" shoul d be exer ci sed spar i ngl y and wi t h gr eat  caut i on" ) .   As we 

have expl ai ned:   

Such except i onal  cases ar e gener al l y l i mi t ed t o cases 
i n whi ch t he j ur y was er r oneousl y deni ed t he 
oppor t uni t y t o hear  i mpor t ant  t est i mony bear i ng on an 
i mpor t ant  i ssue of  t he case,  when t he j ur y had bef or e 
i t  evi dence not  pr oper l y admi t t ed t hat  " so c l ouded a 
cr uci al  i ssue t hat  i t  may be f ai r l y sai d t hat  t he r eal  
cont r over sy was not  f ul l y  t r i ed, "  or  when an er r oneous 
i nst r uct i on pr event ed t he r eal  cont r over sy i n a case 
f r om bei ng t r i ed.  

St at e v.  Doss,  2008 WI  93,  ¶86,  312 Wi s.  2d 570,  754 N. W. 2d 150 

( quot i ng Hi cks,  202 Wi s.  2d at  160) .   I n det er mi ni ng whet her  a 

new t r i al  i s  necessar y t o accompl i sh t he ends of  j ust i ce,  we 

empl oy a t ot al i t y- of - t he- ci r cumst ances anal ysi s.   McGui r e,  328 

Wi s.  2d 289,  ¶59.  
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¶26 Bur ns ar gues t hat  he i s ent i t l ed t o a new t r i al  i n t he 

i nt er est  of  j ust i ce pur suant  t o Wi s.  St at .  § 751. 06.   We agr ee 

wi t h t he cour t  of  appeal s t hat  t he r eal  cont r over sy her e was 

whet her  S. B.  t r ut hf ul l y al l eged t hat  Bur ns sexual l y assaul t ed 

her .   See Bur ns,  No.  2009AP118- CR,  unpubl i shed sl i p op. ,  ¶23.   

We i nt er pr et  Bur ns'  ar gument  t o be t hat  t hi s cont r over sy r emai ns 

unt r i ed because:   ( 1)  S. B.  gave an i ncompl et e st at ement  t hat  

i mpl i ed t hat  Bur ns t ook her  v i r gi ni t y,  and Bur ns was unabl e t o 

chal l enge S. B.  on her  st at ement ;  ( 2)  t he j ur y di d not  hear  

evi dence of  t he gr andf at her ' s pr i or  sexual  assaul t s,  

speci f i cal l y dur i ng t he cr oss- exami nat i on of  Dr .  Huebner ;  and 

( 3)  Pr osecut or  Shar p made i mpr oper  st at ement s dur i ng hi s c l osi ng 

ar gument s.   I f ,  i ndi v i dual l y,  t he above f act or s do not  mer i t  a 

new t r i al  i n t he i nt er est  of  j ust i ce,  Bur ns ar gues t hat  t hey do 

so col l ect i vel y.    

¶27 Taki ng each of  Bur ns'  ar gument s i n t ur n,  and t hen 

consi der i ng t hem col l ect i vel y,  we concl ude t hat  t he r eal  

cont r over sy was f ul l y t r i ed;  accor di ngl y,  a new t r i al  i s  not  

war r ant ed i n t he i nt er est  of  j ust i ce.  

1.   S. B. ' s t est i mony 

¶28 As di scussed above,  see supr a ¶10,  S. B.  t est i f i ed at  

Bur ns'  t r i al  t hat  she " di dn' t  t hi nk [ she]  was a v i r gi n anymor e"  

because of  " what  was goi ng on wi t h [ her ]  unc l e"  ( her ei naf t er  

" S. B. ' s v i r gi ni t y t est i mony" ) .   Thi s t est i mony v i ol at ed t he pr e-

t r i al  or der  t hat  pr ecl uded t est i mony r egar di ng S. B. ' s v i r gi ni t y.    

¶29 Bur ns moved f or  a mi st r i al .   I n t he al t er nat i ve,  he 

moved f or  per mi ssi on t o cr oss- exami ne S. B.  on t he gr andf at her ' s 
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assaul t s or  ask S. B.  i f  she was t el l i ng t he t r ut h when she 

i mpl i ed she l ost  her  v i r gi ni t y t o Bur ns.   The t r i al  cour t  deni ed 

al l  t hr ee mot i ons.    Bur ns cont ends t hat  S. B. ' s v i r gi ni t y 

t est i mony,  uncont r over t ed by cr oss- exami nat i on,  al l owed t he j ur y 

t o make t he i ncor r ect  i nf er ence t hat  Bur ns t ook S. B. ' s  

v i r gi ni t y.    

¶30 Bur ns'  ar gument  on t hi s i ssue i s t wof ol d.   Fi r st ,  

Bur ns ar gues t hat  whi l e t he pr e- t r i al  r ul i ng excl udi ng evi dence 

of  t he gr andf at her ' s assaul t s was cor r ect ,  once S. B made t he 

mi sl eadi ng vi r gi ni t y st at ement s on di r ect ,  t est i mony r egar di ng 

t he assaul t s by t he gr andf at her  became admi ssi bl e t o chal l enge 

t he ver aci t y of  t hose st at ement s and,  hence,  S. B. ' s cr edi bi l i t y .   

Second,  t he v i r gi ni t y t est i mony was i mpr oper  gi ven t he pr e- t r i al  

or der .   Bur ns cont ends t hat  t hi s i mpr oper  t est i mony so cl ouded a 

cr uci al  i ssue of  t he case t hat  a new t r i al  i n t he i nt er est  of  

j ust i ce i s war r ant ed.    

¶31 St ar t i ng wi t h t he f i r st  of  Bur ns'  ar gument s——once S. B 

made t he mi sl eadi ng vi r gi ni t y st at ement s on di r ect ,  evi dence of  

t he assaul t s by t he gr andf at her  became admi ssi bl e t o chal l enge 

t he ver aci t y of  t hose st at ement s——we di scuss whet her  evi dence of  

t he assaul t s by t he gr andf at her  was admi ssi bl e gi ven t he r ape 

shi el d l aw and Pul i zzano.   Under  Wi sconsi n' s r ape shi el d l aw,  

Wi s.  St at .  § 972. 11( 2) ( b) :    

I f  t he def endant  i s accused of  a cr i me under  s.  
940. 225,  948. 02,  948. 025,  948. 05,  948. 051,  948. 06,  
948. 085,  or  948. 095,  or  under  s.  940. 302( 2) ,  i f  t he 
cour t  f i nds t hat  t he cr i me was sexual l y mot i vat ed,  as 
def i ned i n s.  980. 01( 5) ,  any evi dence concer ni ng t he 
compl ai ni ng wi t ness' s pr i or  sexual  conduct  or  opi ni ons 
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of  t he wi t ness' s pr i or  sexual  conduct  and r eput at i on 
as t o pr i or  sexual  conduct  shal l  not  be admi t t ed i nt o 
evi dence dur i ng t he cour se of  t he hear i ng or  t r i al ,  
nor  shal l  any r ef er ence t o such conduct  be made i n t he 
pr esence of  t he j ur y,  except  t he f ol l owi ng,  subj ect  t o 
s.  971. 31( 11) :  

1.   Evi dence of  t he compl ai ni ng wi t ness' s past  
conduct  wi t h t he def endant .   

2.   Evi dence of  speci f i c  i nst ances of  sexual  
conduct  showi ng t he sour ce or  or i gi n of  semen,  
pr egnancy or  di sease,  f or  use i n det er mi ni ng t he 
degr ee of  sexual  assaul t  or  t he ext ent  of  i nj ur y 
suf f er ed.  

3.   Evi dence of  pr i or  unt r ut hf ul  al l egat i ons of  
sexual  assaul t  made by t he compl ai ni ng wi t ness.  

¶32 The r ape shi el d l aw " r ef l ect [ s]  t he .  .  .  v i ew t hat  

gener al l y evi dence of  a compl ai nant ' s pr i or  sexual  conduct  i s 

i r r el evant  or ,  i f  r el evant ,  subst ant i al l y  out wei ghed by i t s 

pr ej udi c i al  ef f ect . "   Pul i zzano,  155 Wi s.  2d at  644.    

¶33 The evi dence of  t he assaul t s  by t he gr andf at her  i s 

evi dence concer ni ng S. B. ' s pr i or  sexual  conduct .   Ther ef or e,  

unl ess i t  meet s one of  t he t hr ee enumer at ed except i ons t o t he 

r ape shi el d l aw,  i t  i s  i mper mi ssi bl e evi dence under  Wi s.  St at .  

§ 972. 11( 2) ( b) .    

¶34 Thi s evi dence does not  f i t  under  any of  t he t hr ee 

enumer at ed except i ons i n Wi s.  St at .  § 972. 11( 2) ( b) .   Fi r st ,  i t  

i s  not  evi dence of  S. B. ' s past  conduct  wi t h Bur ns.   Second,  i t  

i s  not  evi dence of  speci f i c  i nst ances of  conduct  showi ng t he 

sour ce or  or i gi n of  semen,  pr egnancy,  or  di sease.   Thi r d,  i t  i s 

not  evi dence of  unt r ut hf ul  al l egat i ons of  sexual  assaul t  made by 
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t he compl ai ni ng wi t ness. 18  Ther ef or e,  t he evi dence of  t he 

gr andf at her ' s assaul t s i s not  admi ssi bl e under  a st at ut or y 

except i on t o t he r ape shi el d l aw.  

¶35 Pul i zzano pr ovi des anot her  except i on t o t he r ape 

shi el d l aw separ at e and apar t  f r om t he t hr ee enumer at ed 

except i ons i n Wi s.  St at .  § 972. 11( 2) ( b) 1. - 3.   Pul i zzano 

concl udes t hat  whi l e evi dence may be i nadmi ssi bl e under  t he r ape 

shi el d l aw,  t her e ar e i nst ances when i t  may be admi t t ed t o 

pr ot ect  a def endant ' s r i ght  t o mount  a meani ngf ul  def ense.   We 

hel d i n Pul i zzano t hat :  

[ T] o est abl i sh a const i t ut i onal  r i ght  t o pr esent  
ot her wi se excl uded evi dence of  a chi l d compl ai nant ' s 
pr i or  sexual  conduct  .  .  .  pr i or  t o t r i al  t he 
def endant  must  make an of f er  of  pr oof  showi ng:   ( 1)  
t hat  t he pr i or  act s c l ear l y occur r ed;  ( 2)  t hat  t he 
act s c l osel y r esembl ed t hose of  t he pr esent  case;  ( 3)  
t hat  t he pr i or  act  i s  c l ear l y r el evant  t o a mat er i al  
i ssue;  ( 4)  t hat  t he evi dence i s necessar y t o t he 
def endant ' s case;  and ( 5)  t hat  t he pr obat i ve val ue of  
t he evi dence out wei ghs i t s pr ej udi c i al  ef f ect .   I f  t he 
def endant  makes t hat  showi ng,  t he c i r cui t  cour t  must  
t hen det er mi ne whet her  t he St at e' s i nt er est s i n 
excl udi ng t he evi dence ar e so compel l i ng t hat  t hey 
nonet hel ess over come t he def endant ' s r i ght  t o pr esent  
i t . "  

I d.  at  656- 57.    

¶36 The t hi r d el ement  of  t he Pul i zzano t est ——t hat  t he 

pr i or  act  i s  c l ear l y r el evant  t o a mat er i al  i ssue——pr ecl udes 

                                                 
18 To t he cont r ar y ,  Bur ns ar gued at  hi s t r i al ,  whi ch t ook 

pl ace bef or e t he gr andf at her  had been t r i ed and adj udi cat ed 
gui l t y,  t hat  t he al l egat i ons agai nst  t he gr andf at her  wer e t r ue.   
I n ot her  wor ds,  Bur ns ar gued t hat  S. B.  was bei ng t r ut hf ul  about  
t he assaul t s by t he gr andf at her ,  but  l y i ng about  Bur ns'  
assaul t s.     
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admi ssi on of  evi dence of  t he gr andf at her ' s assaul t s under  t he 

Pul i zzano except i on t o t he r ape shi el d l aw.   Evi dence of  t he 

gr andf at her ' s assaul t s i s not  " cl ear l y r el evant "  t o t he i ssue of  

S. B. ' s al l egat i on t hat  Bur ns sexual l y assaul t ed her .   Ther e i s 

no asser t i on t hat  S. B.  l i ed about  t he gr andf at her ' s conduct ,  and 

her  t r ut hf ul ness about  t hose sexual  assaul t s i s not  pr obat i ve of  

Bur ns'  c l ai m t hat  she l i ed about  hi s conduct  wi t h her .   Bur ns 

does not  pr ovi de any compel l i ng ar gument  t hat  S. B. ' s assaul t  by 

t he gr andf at her  i s " c l ear l y r el evant "  t o whet her  she i s bei ng 

unt r ut hf ul  i n her  al l egat i ons agai nst  Bur ns. 19  The ci r cui t  cour t  

di d not  er r  when i t  deni ed Bur ns'  mot i on t o cr oss- exami ne S. B.  

on t he al l eged assaul t s by t he gr andf at her .   

¶37 We now t ur n t o t he second of  Bur ns'  ar gument s 

r egar di ng S. B. ' s v i r gi ni t y t est i mony.   Bur ns cont ends t hat  even 

i f  t he c i r cui t  cour t  di d not  er r  when i t  deni ed Bur ns'  mot i on t o 

cr oss- exami ne S. B.  on t he assaul t s by t he gr andf at her ,  S. B. ' s 

v i r gi ni t y t est i mony was i mpr oper  because t he pr e- t r i al  or der  

excl uded al l  ev i dence of  S. B. ' s v i r gi ni t y. 20  For  i mpr oper l y  

i nt r oduced evi dence t o mer i t  a new t r i al  i n t he i nt er est  of  

                                                 
19 Whi l e i t  i s  possi bl e ot her  el ement s of  t he Pul i zzano t est  

al so pr ecl ude Bur ns'  ar gument  t hat  t he evi dence i s admi ssi bl e 
under  t he Pul i zzano except i on t o t he r ape shi el d l aw,  because 
al l  f i ve el ement s of  t he t est  must  be met ,  we st op our  anal ysi s 
at  t he t hi r d el ement .  

20 The pr e- t r i al  r ul i ng was based on t he r ape shi el d l aw,  
t hat ,  as di scussed above,  see ¶¶31- 34,  pr ohi bi t s ei t her  par t y 
f r om admi t t i ng evi dence " concer ni ng t he compl ai ni ng wi t ness' s 
pr i or  sexual  conduct . "   Consequent l y,  S. B. ' s v i r gi ni t y t est i mony 
al so ar guabl y v i ol at ed t he r ape shi el d l aw.  
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j ust i ce,  t he t est i mony must  " so c l oud[ ]  a cr uci al  i ssue t hat  i t  

may be f ai r l y sai d t hat  t he r eal  cont r over sy was not  f ul l y  

t r i ed. "   Hi cks,  202 Wi s.  2d at  160.   S. B. ' s v i r gi ni t y t est i mony 

does not  meet  t hi s st andar d.   

¶38 We agr ee wi t h t he cour t  of  appeal s t hat  S. B. ' s 

t est i mony at  t he gr andf at her ' s t r i al  t hat  her  v i r gi ni t y 

t est i mony at  Bur ns'  t r i al  was unt r ut hf ul  and t hat  she sai d she 

" had t o cover  up f or  [ her ]  gr andf at her  dur i ng [ Bur ns' ]  t r i al , "  

does not  suggest  t hat  S. B.  f al sel y at t r i but ed act s of  t he 

gr andf at her  t o Bur ns. 21  See Bur ns,  No.  2009AP118- CR,  unpubl i shed 

sl i p op. ,  ¶31.   Rat her ,  her  t est i mony shows t hat  she was 

r ef er r i ng t o bot h t he gr andf at her  and Bur ns.   She expl ai ned t hat  

i t  " was i n t he cont ext  of  when I  t ol d Mi chael  I  was——I  had been 

sexual l y assaul t ed by my gr andf at her  and uncl e and I  don' t  t hi nk 

I ' m a v i r gi n anymor e because of  t he i nt er cour se.   I t  was 

di r ect ed f or  bot h of  t hem.   I t  wasn' t  di r ect ed t owar d one si ngl e 

per son. "   At  Bur ns'  t r i al ,  S. B.  di d not hi ng mor e t han t o r emove 

t he gr andf at her  f r om her  v i r gi ni t y comment ,  a choi ce t hat  S. B.  

bel i eved was r equi r ed by her  under st andi ng of  t he pr e- t r i al  

or der .   Consequent l y,  she " omi t t ed r ef er ence t o her  gr andf at her  

when i t  woul d have been mor e t r ut hf ul  i n her  v i ew t o al so 

ment i on what  her  gr andf at her  di d t o her . "   I d.    

¶39 Bur ns ar gues at  l engt h t hat  S. B. ' s v i r gi ni t y t est i mony 

was par t i cul ar l y pr ej udi c i al  because t he concept  of  r ape of  a 

                                                 
21 Par agr aph 20 supr a quot es S. B. ' s t est i mony at  t he 

gr andf at her ' s t r i al .   
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v i r gi n causes s i gni f i cant l y mor e out r age i n our  soci et y t han 

r ape of  a non- vi r gi n,  especi al l y i n " agr i cul t ur al  count y"  wher e 

t hi s t r i al  t ook pl ace.   We di sagr ee wi t h Bur ns,  and concl ude 

t hat  gi ven t he f act s of  t hi s case,  t est i mony t hat  S. B.  l ost  her  

v i r gi ni t y t o Bur ns i s not  mor e pr ej udi c i al  t han t est i mony t hat  

Bur ns had i nt er cour se wi t h a 14- year - ol d chi l d.  

¶40 Fur t her mor e,  whi l e Bur ns was not  al l owed t o chal l enge 

t he ver aci t y of  S. B. ' s v i r gi ni t y st at ement ,  he was abl e t o 

chal l enge S. B. ' s  al l egat i on t hat  Bur ns had i nt er cour se wi t h her .   

For  exampl e,  on cr oss- exami nat i on of  S. B. ,  she admi t t ed t hat  

when she r epor t ed t he assaul t s,  she di dn' t  ment i on i nt er cour se 

and t hat  she wasn' t  sur e whet her  Bur ns had i nt er cour se wi t h 

her . 22   

¶41 Mor eover ,  At t or ney Benavi des was abl e t o chal l enge 

S. B. ' s cr edi bi l i t y  on numer ous ot her  poi nt s dur i ng cr oss-

exami nat i on.   For  i nst ance,  she admi t t ed t hat  she had gi ven 

i ncor r ect  t est i mony dur i ng di r ect  exami nat i on.   She admi t t ed 

t hat  pr i or  t o t r i al  she had never  ment i oned t hat  on bot h 

occasi ons when Bur ns had i nt er cour se wi t h her ,  he r emoved her  

t ampon.  

                                                 
22 On cr oss- exami nat i on,  At t or ney Benavi des asked S. B.  i f  i t  

was f ai r  t o say t hat  her  answer  on di r ect  exami nat i on i ndi cat ed 
she was not  sur e whet her  Bur ns had i nt er cour se wi t h her .   She 
r esponded,  " I  di dn' t  want  t o say yes because I  wasn' t  100 
per cent  sur e and posi t i ve,  and I  don' t  bel i eve i n sayi ng yes he 
di d have i nt er cour se wi t h me when I ' m not  100 per cent  posi t i ve. "  
She cont i nued,  " I ' m st i l l  not  100 per cent  posi t i ve. "  
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¶42 Fur t her ,  Bur ns al so cal l ed an al i bi  wi t ness,  hi s 

gi r l f r i end,  Schr oeder ,  who t est i f i ed t hat  she was wi t h Bur ns on 

t he ni ght  i n December  when S. B.  sai d Bur ns assaul t ed her ,  

t her ef or e di sput i ng S. B. ' s al l egat i ons of  what  t ook pl ace dur i ng 

t he December  v i si t .   Schr oeder  al so spoke of  t he char act er i st i cs 

of  t he house i n whi ch S. B.  al l eged t he assaul t s had t aken pl ace,  

not i ng t hat  you coul d hear  movement  t hr oughout  t he house.   Her  

t est i mony quest i oned t he ver aci t y of  S. B. ' s c l ai ms t hat  assaul t s  

wer e t aki ng pl ace whi l e her  gr andpar ent s wer e downst ai r s.   By 

chal l engi ng her  cr edi bi l i t y  on pr evi ous st at ement s,  Bur ns pl aced 

S. B. ' s t r ut hf ul ness,  i ncl udi ng her  al l egat i on t hat  Bur ns 

sexual l y assaul t ed her ,  di r ect l y bef or e t he j ur y.    

¶43 I n sum,  S. B. ' s t est i f y i ng i n a way t hat  coul d i mpl y 

t hat  Bur ns t ook her  v i r gi ni t y di d not  di f f er  i n any si gni f i cant  

way f r om her  al l egat i on t hat  Bur ns had i nt er cour se wi t h her  when 

she was 14 year s ol d;  Bur ns was abl e t o chal l enge S. B. ' s 

t r ut hf ul ness t hat  i nt er cour se t ook pl ace.   We concl ude,  

t her ef or e,  t hat  S. B. ' s v i r gi ni t y t est i mony di d not  so c l oud t he 

cr i t i cal  i ssue of  whet her  S. B.  l i ed about  what  Bur ns di d,  as t o 

war r ant  a new t r i al  i n t he i nt er est  of  j ust i ce. 23  

                                                 
23 We al so not e t hat  " i n Wi sconsi n,  when one par t y 

acci dent al l y .  .  .  t akes advant age of  a pi ece of  evi dence t hat  
i s ot her wi se i nadmi ssi bl e,  t he cour t  may,  i n i t s di scr et i on,  
al l ow t he opposi ng par t y t o i nt r oduce ot her wi se i nadmi ssi bl e 
evi dence i f  i t  i s  r equi r ed by t he concept  of  f undament al  
f ai r ness t o cur e some unf ai r  pr ej udi ce. "   St at e v.  Dunl ap,  2002 
WI  19,  ¶32,  250 Wi s.  2d 466,  640 N. W. 2d 112 ( emphasi s added) .   
Her e,  t he c i r cui t  cour t  exer ci sed i t s di scr et i on and deci ded 
t hat  t he best  cour se of  act i on was t o cont i nue wi t h t he t r i al  
and not  di sr upt  any of  t he cour t ' s  pr e- t r i al  r ul i ngs.    



No.  2009AP118- CR   

 

25 
 

2.   Dr .  Huebner ' s t est i mony 

¶44 Bur ns next  cont ends t hat  he shoul d have been al l owed 

t o cr oss- exami ne Dr .  Huebner  t o el i c i t  t est i mony about  an 

al t er nat i ve expl anat i on f or  S. B. ' s behavi or s.   Namel y,  t hat  her  

behavi or s may have been a r esul t  of  t he assaul t s by t he 

gr andf at her .    

¶45 Di scr et i onar y r ever sal s based on a det er mi nat i on t hat  

t he j ur y was deni ed t he oppor t uni t y t o hear  i mpor t ant  evi dence 

have occur r ed when " t he j ur y was er r oneousl y deni ed t he 

oppor t uni t y"  t o hear  i mpor t ant ,  r el evant  evi dence whi l e ot her  

evi dence was er r oneousl y admi t t ed.   Doss,  312 Wi s.  2d 570,  ¶86.   

The " er r oneous"  deni al  of  r el evant  evi dence r ef er s t o a l egal  

evi dent i ar y er r or  by t he t r i al  cour t .   See,  e. g. ,  St at e v.  

Cuyl er ,  110 Wi s.  2d 133,  141,  327 N. W. 2d 662 ( 1983)  ( " We 

concl ude t hat  t he case was not  f ul l y  t r i ed i nasmuch as t he 

c i r cui t  cour t  er r ed i n i t s i nt er pr et at i on of  sec.  906. 08( 1)  and 

excl uded admi ssi bl e and mat er i al  evi dence on t he cr i t i cal  i ssue 

of  cr edi bi l i t y . " ) ;  St at e v.  Joyner ,  2002 WI  App 250,  ¶25,  258 

Wi s.  2d 249,  653 N. W. 2d 290.  

¶46 Her e,  as di scussed above,  see supr a ¶¶30- 36,  t he 

c i r cui t  cour t  di d not  er r  when i t  excl uded evi dence of  t he 

al l eged assaul t s by t he gr andf at her .   Evi dence of  t he assaul t s 

by t he gr andf at her  was i nadmi ssi bl e under  t he r ape shi el d l aw 

and t he except i on cr eat ed by Pul i zzano.      

3.   Pr osecut or  Shar p' s c l osi ng ar gument s 

¶47 Bur ns ar gues t hat  Pr osecut or  Shar p' s st at ement s i n 

c l osi ng ar gument  wer e so i mpr oper  as t o war r ant  a new t r i al  i n 
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t he i nt er est  of  j ust i ce.   Bur ns cont ends t hat  Pr osecut or  Shar p 

mi sr epr esent ed t hat  t her e was no ot her  expl anat i on f or  S. B. ' s 

behavi or  subsequent  t o Bur ns'  assaul t s,  when t he assaul t s by t he 

gr andf at her  coul d expl ai n S. B. ' s behavi or .   Bur ns cont ends t hat  

t hese st at ement s went  beyond an anal ysi s of  t he evi dence and 

const i t ut ed a mi sst at ement  of  f act .   Fur t her ,  Bur ns c l ai ms t hat  

Pr osecut or  Shar p unf ai r l y r ef er r ed t o a cour t ' s  l egal  r ul i ng i n 

an at t empt  t o convi nce t he j ur y of  hi s poi nt  of  v i ew.  

¶48 Counsel  i s  al l owed consi der abl e l at i t ude i n c l osi ng 

ar gument s,  wi t h di scr et i on gi ven t o t he t r i al  cour t  i n 

det er mi ni ng t he pr opr i et y of  t he ar gument .   St at e v.  Dr ai ze,  88 

Wi s.  2d 445,  454,  276 N. W. 2d 784 ( 1979) .   A " pr osecut or  may 

comment  on t he evi dence,  det ai l  t he evi dence,  ar gue f r om i t  t o a 

concl usi on and s t at e t hat  t he ev i dence convi nces hi m and shoul d 

convi nce t he j ur or s. "   I d.  ( i nt er nal  quot at i ons omi t t ed) .   The 

pr osecut or  shoul d ai m t o " anal yze t he evi dence and pr esent  f act s 

wi t h a r easonabl e i nt er pr et at i on t o ai d t he j ur y i n cal ml y and 

r easonabl y dr awi ng j ust  i nf er ences and ar r i v i ng at  a j ust  

concl usi on upon t he mai n or  cont r ol l i ng quest i ons. "   I d.  ( c i t i ng 

St at e v.  Genova,  242 Wi s.  555,  561,  8 N. W. 2d 260 ( 1943) ) .   I t  i s 

i mper mi ssi bl e,  t her ef or e,  f or  a pr osecut or  t o suggest  t he j ur y  
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r each i t s ver di ct  by consi der i ng f act s not  i n t he evi dence. 24  

I d.   

¶49 When deci di ng whet her  a pr osecut or ' s st at ement s  

necessi t at e a new t r i al  i n t he i nt er est  of  j ust i ce,  t he t est  

appl i ed i s whet her  t he st at ement s " ' so i nf ect ed t he t r i al  wi t h 

unf ai r ness as t o make t he r esul t i ng convi ct i on a deni al  of  due 

pr ocess. ' "   St at e v.  Mayo,  2007 WI  78,  ¶43,  301 Wi s.  2d 642,  734 

N. W. 2d 115 ( quot i ng St at e v.  Davi dson,  2000 WI  91,  ¶88,  236 

Wi s.  2d 537,  613 N. W. 2d 606) .   " Even i f  t her e ar e i mpr oper  

st at ement s by a pr osecut or ,  t he st at ement s al one wi l l  not  be 

cause t o over t ur n a convi ct i on.   Rat her ,  t he st at ement s must  be 

l ooked at  i n cont ext  of  t he ent i r e t r i al . "   I d.   See al so Uni t ed 

St at es v.  Young,  470 U. S.  1,  11 ( 1985)  ( " [ A]  cr i mi nal  convi ct i on 

i s not  t o be l i ght l y over t ur ned on t he basi s of  a pr osecut or ' s  

comment s st andi ng al one,  f or  t he st at ement s or  conduct  must  be 

vi ewed i n cont ext ;  onl y by so doi ng can i t  be det er mi ned whet her  

t he pr osecut or ' s conduct  af f ect ed t he f ai r ness of  t he t r i al . " ) .  

¶50 I n Pr osecut or  Shar p' s c l osi ng ar gument ,  he made 

sever al  st at ement s i nf er r i ng t hat  t her e was not hi ng el se t hat  

coul d expl ai n S. B. ' s behavi or  i n t he wi nt er  and spr i ng of  2004,  

                                                 
24 The Uni t ed St at es Supr eme Cour t  has l ong hel d t hat  a 

pr osecut or  " may pr osecut e wi t h ear nest ness and v i gor ——i ndeed,  he 
shoul d do so.  But ,  whi l e he may st r i ke har d bl ows,  he i s not  at  
l i ber t y t o st r i ke f oul  ones.  I t  i s  as much hi s dut y t o r ef r ai n 
f r om i mpr oper  met hods cal cul at ed t o pr oduce a wr ongf ul  
convi ct i on as i t  i s  t o use ever y l egi t i mat e means t o br i ng about  
a j ust  one. "   Ber ger  v.  Uni t ed St at es,  295 U. S.  78,  88 ( 1935) ,  
over r ul ed on ot her  gr ounds,  St i r one v.  Uni t ed St at es,  361 U. S.  
212 ( 1960) .   



No.  2009AP118- CR   

 

28 
 

t he behavi or  t hat  Dr .  Heubner  had t est i f i ed was consi st ent  wi t h 

t he behavi or  of  sexual  assaul t  v i ct i ms.   For  exampl e,  he st at ed 

t hat  t her e was not hi ng i n S. B. ' s " past  t o suggest  .  .  .  she was 

havi ng any pr obl ems ot her  t han nor mal  t eenage gi r l  pr obl ems 

.  .  .  pr i or  t o [ t he]  v i s i t  at  Chr i st mas t i me of  2004. "   I n 

r ebut t al  he ar gued,  

No one can suggest  a r eason,  agai n,  as t o why she 
was di spl ayi ng t he behavi or s t hat  she was t hat  Dr .  
Huebner  t al ked about  as bei ng consi st ent  wi t h t hat  of  
someone who was sexual l y assaul t ed.   Ther e' s no ot her  
t hi ng t hat  went  on i n her  l i f e at  t hat  per i od of  t i me 
t hat  woul d expl ai n t hose behavi or s.  

.  .  .   

The evi dence i n t hi s case doesn' t  make any sense 
except  one way,  t hat  dur i ng t hat  per i od of  t i me when 
her  uncl e absol ut el y had t he oppor t uni t y t o sexual l y 
assaul t  her ,  he di d .  .  .  .  

¶51 We under st and why Pr osecut or  Shar p' s comment s ar e 

t r oubl esome t o Bur ns.   However ,  pr osecut or s comment  on evi dence 

bef or e t he j ur y;  t hey do not  comment  on evi dence t he j ur y has 

not  hear d.   We al so not e t hat  Pr osecut or  Shar p' s f i r st  st at ement  

about  t he l ack of  an al t er nat i ve expl anat i on f or  S. B. ' s 

behavi or s i n hi s  r ebut t al  ar gument ——t he por t i on of  t he c l osi ng 

ar gument s t hat  Bur ns cont ends cont ai ns t he most  i mpr opr i et i es——

hi ghl i ght ed t hat  he was f ocusi ng on t he r ecor d bef or e t he j ur y.   

He st at ed,  " Al l  t he evi dence i n t he r ecor d shows when she came 

home f r om [ her  v i s i t s t o Wi sconsi n]  she was exper i enci ng 

pr obl ems f or  no r eason,  no r eason t hat  anybody coul d make heads 

or  t ai l s  out  of  unt i l  she r eveal ed what  happened.   Ot her wi se,  

t her e' s no expl anat i on f or  i t . "  ( emphasi s added) .    
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¶52 Bur ns agr ees t hat  t he c i r cui t  cour t ' s  i ni t i al  r ul i ng 

pr ecl udi ng t est i mony about  t he gr andf at her ' s sexual  assaul t s was 

cor r ect ,  yet  hi s cr i t i c i sm of  t he pr osecut or ' s c l osi ng ar gument  

i s gr ounded i n t he not i on t hat  t he j ur y shoul d have known of  t he 

gr andf at her ' s pr i or  sexual  assaul t s.   We ar e unper suaded by 

Bur ns'  ar gument .   Pr osecut or  Shar p' s st at ement s i n c l osi ng 

ar gument  di d not  muddl e t he j ur y' s under st andi ng of  t he evi dence 

bef or e t hem.   

¶53 Accor di ngl y,  upon exami ni ng Pr osecut or  Shar p' s 

st at ement s i n t he cont ext  of  t he ent i r e t r i al ,  we concl ude t hat  

t hey di d not  " so i nf ect [ ]  t he t r i al  wi t h unf ai r ness as t o make 

t he r esul t i ng convi ct i on a deni al  of  due pr ocess. " 25  Mayo,  301 

Wi s.  2d 642,  ¶43 ( c i t at i on omi t t ed) .   

4.   Tot al i t y of  t he evi dence 

¶54 Fi nal l y,  Bur ns ar gues t hat  i f  each above event ,  

i ndependent l y,  does not  mer i t  a new t r i al  i n t he i nt er est  of  

j ust i ce,  t hen t he combi nat i on of  t he event s r esul t ed i n an 

unf ai r  t r i al  t hat  pr oduced a ver di ct  i n whi ch we shoul d not  have 

conf i dence.   An anal ysi s of  t he event s t oget her ,  however ,  does 

                                                 
25 Bur ns c i t es St at e v.  Bvoci k,  2010 WI  App 49,  324 Wi s.  2d 

352,  781 N. W. 2d 719 and St at e v.  Wei ss,  2008 WI  App 72,  312 
Wi s.  2d 382,  752 N. W. 2d 372 as suppor t  f or  hi s posi t i on t hat  
Pr osecut or  Shar p v i ol at ed hi s due pr ocess r i ght s .   However ,  t he 
pr osecut or ' s st at ement  t hat  t he ant i c i pat ed vi c t i m was onl y 14 
year s ol d when he knew she was 28,  i n Bvoci k,  and t he 
pr osecut or ' s f al se st at ement  t hat  Wei ss never  deni ed commi t t i ng 
t he cr i me unt i l  he t est i f i ed at  t r i al ,  i n Wei ss,  bur dened t he 
r espect i ve def endant s '  due pr ocess r i ght s under  t he t ot al i t y- of -
t he- ci r cumst ances pr esent  i n t hose cases.   Under  t he t ot al i t y-
of - t he- ci r cumst ances her e,  Pr osecut or  Shar p' s st at ement s di d not  
do so.  
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not  mi ni mi ze our  conf i dence i n t he ver di ct  so as t o war r ant  

di scr et i onar y- r ever sal .    

¶55 Thi s was a t r i al  of  S. B. ' s cr edi bi l i t y  as t he r epor t er  

of  sexual  assaul t s by Bur ns.   At t empt i ng t o under mi ne her  

cr edi bi l i t y  was t he cent r al  f ocus of  Bur ns'  def ense.   I n t hat  

r egar d,  Bur ns was abl e t o chal l enge S. B. ' s cr edi bi l i t y  numer ous 

t i mes t hr oughout  t he t r i al .   For  exampl e,  he cal l ed t he 

gr andf at her  t o t est i f y about  S. B. ' s char act er  f or  t r ut hf ul ness.   

I n hi s t est i mony,  t he gr andf at her  c l ai med t hat  S. B.  was 

" unt r ut hf ul "  and t her e wer e " t i mes t hat  she st r et ched t he t r ut h 

some. "   He al so t est i f i ed t hat  S. B.  made up cer t ai n event s i n 

whi ch she cl ai med t he gr andf at her  had been i nvol ved;  f or  

exampl e,  t hat  t he gr andf at her  had conf r ont ed Bur ns about  hi s  

i nt er act i ons wi t h S. B.   Al l  of  t hi s t est i mony came af t er  S. B. ' s 

t est i mony t hat  she was " Gr andpa' s gi r l "  and wi t hout  any cr oss-

exami nat i on by t he St at e on t he gr andf at her ' s mot i ve t o por t r ay 

S. B.  as a l i ar  because t he St at e was pr ecl uded f r om quest i oni ng 

t he gr andf at her  about  hi s own conduct  wi t h S. B.   And f i nal l y,  

Bur ns cr oss- exami ned S. B.  ext ensi vel y.   The i ssue of  S. B. ' s 

cr edi bi l i t y  was f ul l y t r i ed.   The j ur y bel i eved S. B.  and 

convi ct ed Bur ns.   

I I I .   CONCLUSI ON 

¶56 The i ssue pr esent ed i n t hi s case i s whet her  t he r eal  

cont r over sy,  t hat  i s ,  whet her  S. B.  l i ed when she al l eged Bur ns 

sexual l y assaul t ed her ,  was f ul l y t r i ed.   Bur ns ar gues S. B. ' s 

t r ut hf ul ness was not  f ul l y  t r i ed and he,  t her ef or e,  i s  ent i t l ed 

t o a new t r i al  i n t he i nt er est  of  j ust i ce.   Af t er  t hor ough 
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r evi ew of  t he r ecor d,  we concl ude t hat  t he r eal  cont r over sy was 

f ul l y t r i ed.   Ther ef or e,  a new t r i al  i n t he i nt er est  of  j ust i ce 

i s not  war r ant ed.   Accor di ngl y,  we af f i r m t he deci s i on of  t he 

cour t  of  appeal s.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶57 SHI RLEY S.  ABRAHAMSON,  C. J.    ( di ssent i ng) .   The i ssue 

pr esent ed i s whet her  Bur ns i s ent i t l ed t o a new t r i al  i n t he 

i nt er est  of  j ust i ce when ( 1)  t he c i r cui t  cour t  bar r ed Bur ns f r om 

pr esent i ng evi dence t hat  t he accuser ' s post - assaul t  behavi or  and 

l oss of  v i r gi ni t y wer e caused by her  havi ng been sexual l y 

assaul t ed by her  gr andf at her  r at her  t han by Bur ns;  and ( 2)  t he 

St at e' s c l osi ng ar gument  mi sl eadi ngl y st at ed t hat  no expl anat i on 

exi st ed f or  t he accuser ' s post - assaul t  behavi or  ot her  t han 

Bur ns'  gui l t .   I  concl ude t hat  Bur ns shoul d be gi ven a new t r i al  

under  t hese ci r cumst ances.  

¶58 Appl y i ng t he t ot al i t y of  t he c i r cumst ances t est ,  I  

concl ude t hat  t he r eal  cont r over sy of  t he case i s whose st or y 

was mor e cr edi bl e,  t he accuser ' s or  Bur ns' .   Thi s i ssue was not  

f ul l y  t r i ed.   Accor di ngl y,  I  woul d gr ant  t he def endant  a new 

t r i al .    

¶59 The St at e' s case f ocused on but t r essi ng t he 

cr edi bi l i t y  of  t he accuser ,  especi al l y t hr ough exper t  t est i mony 

descr i bi ng t he r eact i on of  a sexual  assaul t  v i ct i m.   Bur ns'  case 

r el i ed heavi l y on i mpeachi ng t he cr edi bi l i t y  of  t he accuser  and 

pr esent i ng an al t er nat i ve st or y f or  t he event s i n t he t i me 

per i od i n quest i on.   Bur ns was not  abl e t o i nt r oduce evi dence 

r el at i ng t o t he accuser ' s al l egat i ons of  t he gr andf at her ' s 

conduct  t hat  woul d have cal l ed i nt o quest i on t he st r engt h of  t he 

St at e' s case.    

¶60 The pr osecut or  exacer bat ed t he def endant ' s i nabi l i t y  

t o i nt r oduce evi dence by i nvi t i ng t he j ur y t o i nf er  t hat  t her e 
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was not hi ng ot her  t han Bur ns'  conduct  t hat  " went  on i n her  l i f e 

at  t hat  per i od of  t i me t hat  woul d expl ai n t hose 

behavi or s .  .  .  . "   Maj or i t y op. ,  ¶50.     

¶61 But  t her e was somet hi ng el se goi ng on i n t he accuser ' s 

l i f e t hat  woul d expl ai n t hose behavi or s.   The accuser  was bei ng 

sexual l y assaul t ed by her  gr andf at her .   And t he pr osecut or  knew 

t hese f act s even t hough he pr event ed t he j ur y f r om knowi ng t he 

f act s.    

 ¶62 Due pr ocess r equi r es t hat  t he r eal  cont r over sy be 

f ul l y t r i ed,  not  mer el y t r i ed t o some ext ent .   The St at e ar gues 

t hat  t he def endant  was abl e t o devel op an ef f ect i ve def ense 

st r at egy.   The maj or i t y opi ni on concl udes t hat  because Bur ns was 

abl e t o chal l enge t he " she sai d"  evi dence on numer ous poi nt s,  

t he r eal  cont r over sy was f ul l y t r i ed.   I  di sagr ee.   Bur ns was 

abl e t o go t o t r i al  wi t h onl y " hal f  a st or y" ;  he coul d not  

pr esent  t he ot her  hal f ,  namel y t he gr andf at her ' s al l eged 

assaul t .         

¶63 I  concl ude t hat  t he pr osecut or ' s c l osi ng st at ement s 

ar e mor e t han mer el y " t r oubl esome, "  as t he maj or i t y under st at es.   

The pr osecut or  expl oi t ed evi dence t hat  was excl uded f r om t r i al  

at  t he pr osecut or s '  r equest . 1  The pr osecut or  asked t he j ur y t o 

                                                 
1 " Counsel  may not ,  i n c l osi ng,  ' expl oi t [ ]  t he absence of  

evi dence t hat  had been excl uded at  hi s r equest . '  Such 
expl oi t at i on of  absent ,  excl uded evi dence i s ' f undament al l y 
unf ai r '  and ' r epr ehensi bl e. '   ' [ A]  par t y ' s success i n excl udi ng 
evi dence f r om t he consi der at i on of  t he j ur y does not  l at er  gi ve 
t hat  par t y l i cense t o i nvi t e i nf er ences ( whet her  t r ue or ,  as i n 
t hi s case,  f al se)  r egar di ng t he excl uded evi dence. ' "   
Commonweal t h v.  Har r i s,  443 Mass.  714,  732,  825 N. E. 2d 58 ( 2005)  
( i nt er nal  c i t at i ons omi t t ed) .  



No.   2009AP118- CR. ssa 

 

3 
 

i nf er  a f act  t hat  t he pr osecut or  knew was f al se.   " Pr osecut or s 

may not  ask j ur or s t o dr aw i nf er ences t hat  t hey know or  shoul d 

know ar e not  t r ue.   That  i s what  occur r ed her e and i t  i s  

i mpr oper . " 2      

¶64 The maj or i t y " under st ands why"  t he pr osecut or ' s 

st at ement s i n c l osi ng ar gument  ar e " t r oubl esome, "  maj or i t y op. ,  

¶51,  but  concl udes t hat  t he pr osecut or ' s comment s di d not  

" muddl e t he j ur y ' s under st andi ng of  t he evi dence, "  maj or i t y op. ,  

¶52,  and di d not  " i nf ect  t he t r i al  wi t h unf ai r ness, "  maj or i t y 

op. ,  ¶53.     

¶65 And how does t he maj or i t y suppor t  i t s  concl usi ons?  

Because,  says t he maj or i t y,  t he pr osecut or  sai d he was t al k i ng 

about  what  was i n t he " r ecor d. "   The maj or i t y pl aces a gr eat  

deal  of  wei ght  on t hat  one wor d,  " r ecor d. "   Nowher e i s t he wor d 

" r ecor d"  def i ned f or  t he j ur y.   I t  i s a wor d wi t h speci al  

meani ng t o l aw- t r ai ned peopl e.   

¶66 As a r esul t  of  t he excl usi on of  evi dence and t he 

pr osecut or ' s c l osi ng ar gument ,  t he cont r over sy was not  f ul l y 

t r i ed.   The case vi ol at es a basi c r ul e of  cr i mi nal  l aw:   " To 

mai nt ai n t he i nt egr i t y of  our  syst em of  cr i mi nal  j ust i ce,  t he 

j ur y must  be af f or ded t he oppor t uni t y t o hear  and eval uat e such 

cr i t i cal ,  r el evant ,  and mat er i al  evi dence,  or  at  t he ver y l east ,  

not  be pr esent ed wi t h evi dence on a cr i t i cal  i ssue t hat  i s l at er  

det er mi ned t o be i nconsi st ent  wi t h t he f act s. " 3  
                                                 

2 St at e v.  Wei ss,  2008 WI  App 72,  ¶15,  312 Wi s.  2d 382,  752 
N. W. 2d 372.   

3 St at e v.  Hi cks,  202 Wi s.  2d 150,  171,  549 N. W. 2d 435 
( 1996) .  
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¶67 Because t he j ur y  di d not  hear  ev i dence cent r al  t o t he 

det er mi nat i on of  whose st or y was mor e cr edi bl e and i n hi s 

c l osi ng st at ement  t he pr osecut or  i nvi t ed t he j ur y t o make an 

i nf er ence he knew was i ncor r ect ,  I  concl ude t hat  t he r eal  

cont r over sy was not  f ul l y  t r i ed. 4 

¶68 For  t he r easons set  f or t h,  I  di ssent .  

¶69 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  

 

                                                 
4 Two r ecent  cour t  of  appeal s deci s i ons suppor t  my 

r easoni ng.   See St at e v.  Wei ss,  2008 WI  App 72,  ¶17,  312 
Wi s.  2d 382,  752 N. W. 2d 372;  St at e v.  Bvoci k,  2010 WI  App 49,  
324 Wi s.  2d 352,  781 N. W. 2d 719.  
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